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PROCEEDTINGS
10:08 a.m.

COMMISSIONER PERNELL: Good morning.
This is the continuation of the evidentiary
hearings for the proposed Potrero Unit Seven
project. My name is Commissioner Pernell. I am
the presiding member of the committee. The other
member of the committee is Commissioner Keese who
is unable to be here this morning.

To my right is our hearing officer,

Mr. Valkosky. To his right is Chairman Keese's
advisor, Mr. Smith.

This morning what we'll do is have the
participants introduce themselves and their team
for today, starting with the applicant,

Mr. Carroll.

MR. CARROLL: Thank you. Mike Carroll,
Latham and Watkins, on behalf of Mirant. With me
here today are Dale Shileikis and Kelly Haggerty
with URS Corporation, Mirant's environmental
consultants; also with URS and our witness today
on waste management is Mr. Ray Rice, and also
Marcus Young with Singer and Associates, who has
stepped out of the room. Good morning.

COMMISSIONER PERNELL: Good morning.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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Staff, please.

MR. WESTERFIELD: Thanks, Commissioner
Pernell. Bill Westerfield --

COMMISSIONER PERNELL: Mr. Westerfield.

MR. WESTERFIELD: -- on behalf of the
Energy Commission staff, and with me here today is
Mark Pryor, who is the project manager. And to my
right is Mike Ringer, who will testify today on
waste management.

COMMISSIONER PERNELL: Good morning.

And intervenors, starting with the City
and County of San Francisco.

MS. MINOR: Good morning. Jackie Minor
for the City Attorney's Office, and with me today
are our two witnesses, Dr. John Fetzer and Carol
Bach, who is a deputy director at the San
Francisco Port.

COMMISSIONER PERNELL: Okay. Good
morning.

MR. RAMO: Good morning. Alan Ramo, for
Our Children's Earth and Southeast Alliance for
Environmental Justice.

MR. ROSTOV: William Rostov for
Communities for a Better Environment. We have

Mike Thomas and Greg Karras in the audience as
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well.

COMMISSIONER PERNELL: Good morning.
Are there any other intervenors? Any elected
officials? Anyone else representing other
agencies?

Seeing none, I'll now turn the hearing
over to our hearing officer, Mr. Valkosky.

HEARING OFFICER VALKOSKY: Thank you,
Commissioner Pernell. The only topic on today's
agenda 1s waste management, and after the
conclusion of this topic we will conduct a status
conference/prehearing conference, as previously
noticed.

I'd like the parties to look at
Attachment D under the topic of waste management
and let me know if there are any changes in terms
of witnesses or anything that may be incorrect on
the agenda.

MR. WESTERFIELD: No changes by staff.

MR. CARROLL: None from the applicant.

MS. MINOR: The City does have a change
in witnesses. Our two witnesses are John Fetzer
and Carol Bach. Jay Ach and Cynda Maxon, who were
previously noticed as witnesses, both had

conflicts and are not available.
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HEARING OFFICER VALKOSKY: Okay. So
that's Bach and Fetzer as the witnesses.

MS. MINOR: That's correct.

MR. RAMO: The only change I would make
is after reviewing the City's testimony, I'm going
to raise my estimate to 60 minutes, though I'll
remain optimistic and try to do it quickly.

HEARING OFFICER VALKOSKY: Thank you,
Mr. Ramo.

Mr. Rostov, any changes?

MR. ROSTOV: No changes.

HEARING OFFICER VALKOSKY: Okay. With
that, we'll begin with the topic of waste
management. Mr. Carroll, call your witness and
have him sworn, please.

MR. CARROLL: Thank you.

Applicant calls Mr. Ray Rice in the
topic area of waste management.

THE REPORTER: Would you remain standing
and raise your right hand, please.

Whereupon,

RAY RICE
Was called as a witness herein and, after first
being duly sworn, was examined and testified as

follows:

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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MR. CARROLL: Before beginning with
Mr. Rice, I wanted to write a brief explanation of
the scope of the testimony that we plan to present
today. We have identified on the list of topics
together and provided by the committee, the topic
obviously of waste management, and the topic of
water and soils.

In the application for certification,
issues related to contaminated soils, contaminated
sediments and those sorts of things were dealt
with in our soils and water sections. They're
touched upon but only lightly in our waste
section. So I know all of the parties handle a
little bit differently. For example, the FSA
tends to deal with contaminated soils and
sediments in both the waste section and the soil
section.

Our testimony is going to be fairly
consistent with the way we organized our AFC, and
by that I mean we don't intend to get into a great
deal of detail about contaminated soils and
sediments today, as you'll note we identified a
pretty significant panel of six witnesses on soil
and water, and that's where we intended to present

the bulk of our testimony on how contaminated
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soils would be handled during construction and
sediment, offshore and that sort of thing.

So I just wanted to -- That's probably
clear from reading the prepared testimony, but I
wanted to make it clear, the scope of the topics
that Mr. Rice is testifying on, and it's really
primarily limited to section 8.13 of the AFC.

HEARING OFFICER VALKOSKY: Thank you for
that clarification, Mr. Carroll.

DIRECT EXAMINATION

BY MR. CARROLL:

Q Mr. Rice, could you please state your
full name, title, and employer.

A Raymond H. Rice, and I'm a principal
engineering geologist with URS Corporation in San
Francisco.

0 Thank you. Would you briefly summarize
your qualifications.

A I have a masters in geology, and a
bachelors in civil engineering and also in
geology. I'm registered as a geologist and
certified as an engineering geologist in
California. I have about 35 years of experience
in a variety of consultant capacities, including

site investigations, remedial investigations,
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characterization of soil and groundwater problems,
including waste management issues.

0 And are you the same Ray Rice that
submitted prepared testimony in these proceedings
regarding the topic of waste management?

A Yes, that's correct.

MR. CARROLL: Before proceeding with
Mr. Rice's testimony, I'd like to make a couple of
corrections to exhibits that were identified in
his prepared testimony. In section 8.13 of the
application for certification, waste management,
on page 8.13-17 in table 8.13-3, the very bottom
row of that table identifies ammonia wastes. I'd
like to delete that entire row, and Mr. Rice will
explain the basis for that in his testimony.

Mr. Rice is also sponsoring a response
to data request from Southeast Alliance for
Environmental Justice, data request number 126.

In that response there is a table, 126-1, which is
similar to the table that I just referred to and
the very first row of that identifies ammonia
waste and I would like to simply eliminate that
entire row.

BY MR. CARROLL:

) Mr. Rice, if I were to ask you the

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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questions contained in your prepared testimony
today under oath, would your answers be
essentially the same as what you stated in your
prepared testimony?

A Yes, they would.

0 And does that take into consideration
the corrections to the two exhibits that you're
sponsoring that I just made?

A That's correct.

0 And will there be any ammonia waste
associated with the construction or operation of
Potrero Unit Seven?

A No, there won't.

Q And am I correct that you are also
sponsoring a number of other exhibits identified
in your prepared testimony today?

A Yes.

Q And section 8.3 of the AFC pertaining to
waste management that you're sponsoring today, is
that as amended by the station A amendment,

Exhibit Number 157

A I believe it's 8.13, yes, that's
correct.
Q 8.13, yes, I'm sorry if I misstated

that.
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Could you provide a brief description of
the analysis that you completed and your
conclusions.

A Okay. We evaluated the impacts
associated with both generation of hazardous and
non-hazardous waste, associated with the
construction and operation of Unit Seven,
including the underground transmission cable
between the Potrero power plant and the Hunter's
Point station. We discussed source reduction
measures and also recycling measures that, when
implemented, will reduce impacts due to the
construction and operation of Unit Seven.

Through proper monitoring of hazardous
wastes which we will follow as well as proper
procedures for the handling, labeling, storage,
packaging, recordkeeping, and disposal of
hazardous wastes, we will prevent human health
impacts.

I conclude that the increase in the
disposal volume of both hazardous and non-
hazardous wastes from construction and operation
of Unit Seven will not significantly affect
available recycling facilities and landfill

capacities. And overall, given these proposed
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10
waste management measures for generating hazardous
and non-hazardous wastes during construction and
operation of Unit Seven, the project will be less
than significant impact.

o] Thank you, and are you familiar with the
proposed conditions of certification set forth in
the CEC staff's final staff assessment?

A Yes, I am.

Q And do you have any objections to those
proposed conditions?

A I have one request that waste ten, which
deals with the storage of materials within the
BCDC jurisdiction and requests that they be
removed daily, I would request that that be
extended to a weekly period, because a daily seems
somewhat burdensome.

MR. WESTERFIELD: Mr. Rice, excuse me, I
didn't quite hear all of that. Did you say you're
requesting that the requirement to remove daily be
changed to weekly?

THE WITNESS: Correct, vyes.

MR. WESTERFIELD: All right.

BY MR. CARROLL:
Q Thank you. Does that complete your

testimony today?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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A Yes, it does.

MR. CARROLL: Ray Rice is now tendered
for cross—-=examination in the topic area of waste
management.

HEARING OFFICER VALKOSKY: I have a few
questions first.

Mr. Rice, will the same construction
practices and the waste disposal practices be
implemented regardless of which underground
transmission line route is ultimately used by
applicant?

THE WITNESS: Yes, as far as I'm aware.
There is only one under primary consideration, but
the same procedures would have to apply, no matter
where the actual route is.

HEARING OFFICER VALKOSKY: Okay, thank
you. Regarding your proposed change to condition
waste ten, do you know whether the requirement for
daily removal is something that was proposed by
staff, or is it, in fact, a requirement that BCDC
wants imposed?

THE WITNESS: I don't believe that it
was requested by BCDC, I believe it was a staff
requirement, but I'm not 100-percent sure.

HEARING OFFICER VALKOSKY: Okay, thank

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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12
you. Are you qualified to comment on the scope of
the remediation efforts which PG&E is obligated to
undertake?

THE WITNESS: ©No, I'm not. That's not
part of my responsibility.

HEARING OFFICER VALKOSKY: Do you have
any opinion on the acceptability of the various
elements of the City and County's proposed
condition of certification waste nine?

THE WITNESS: We're opposed to this in
its entirety.

HEARING OFFICER VALKOSKY: I'm sorry,
could you repeat that.

THE WITNESS: We're opposed to this in
its entirety.

HEARING OFFICER VALKOSKY: And your
reasons?

THE WITNESS: This places an undue
burden on the applicant for problems that were not
of their making, and a full remediation would
certainly not be required in order to accomplish
the work necessary for construction of Unit Seven.

HEARING OFFICER VALKOSKY: Okay, but
you're not prepared to testify to the particulars

on the remediation plan; is that correct?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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THE WITNESS: Well, at this point I'm
not sure what the remediation plan is, if, in
fact, it has been developed by PG&E.

HEARING OFFICER VALKOSKY: Okay, thank
you.

COMMISSIONER PERNELL: Mr. Rice, 1is
there -- You're requesting rather than remove the
material daily, you'd like to do it weekly.

THE WITNESS: That's correct.

COMMISSIONER PERNELL: Have you
identified a site on the project to store it
weekly?

THE WITNESS: That has not been resolved
yet. That would be part of the process, once the
application is approved and design proceeds.

COMMISSIONER PERNELL: And so in terms
of safety of the workers around the proposed site
which haven't been identified, all of the safety
measures in accordance with all of the laws and
regulations of storing this stuff will be adhered
to?

THE WITNESS: Yes, sir, they will Dbe.

COMMISSIONER PERNELL: Okay, and then on
your response to the hearing officer, one of

your -- you said that you disagree in its entirety

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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because it wasn't of your making? It wasn't the
applicant's fault? I didn't gquite understand
that.

THE WITNESS: No. What I said was we
don't believe that the applicant should be
responsible for remediating issues that were
caused during the prior history of the property by
a prior owner.

MR. CARROLL: If I could interject, I
think applicant's objection is -- the basis for
the objection is more of a legal one, frankly,
than a technical one. As we see the proposed
waste condition nine, it shifts all liability for
remediation over the entirety of the site to
Mirant, and that liability currently, under law
and under agreement between PG&E and Mirant, does
not rest with Mirant.

So our primary objection to this is not
on a technical basis but on a legal basis.

COMMISSIONER PERNELL: And at what time
do you think you'll have that legal disagreement
worked out? I mean, the fact of the matter is,
the stuff has to be --

MR. CARROLL: Well, we think it is

worked out. PG&E retains liability for mediation

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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at the site.

COMMISSIONER PERNELL: And they've
agreed to that?

MR. CARROLL: Yes, they have.

HEARING OFFICER VALKOSKY: Last
question, Mr. Rice, referring to proposed
condition waste five at page 5.13-21 of staff's
testimony --

MR. CARROLL: Could you give us the page
number again, Mr. Valkosky?

HEARING OFFICER VALKOSKY: Yes, it's
5.13-21 of Exhibit Three. Basically, staff's
waste management testimony.

Okay. The last full sentence beginning,
"If, in the opinion of registered professional
engineer or geologist," etc., and what I'm
interested in is your understanding of how the
requirement for contacting representatives of the
San Francisco Department of Public Health,
Berkeley Office of DTSE, and the Regional Water
Quality Control Board for guidance and possible
oversight really works.

I mean, what is involved? This language
seems pretty broad to me.

THE WITNESS: 1It's a notification

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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requirement to the relevant agencies that
something has been, some anomalous condition has
been identified, and a consensus must be reached
as to how to proceed. So it's really a
notification process.

HEARING OFFICER VALKOSKY: Okay, and
when you say a consensus must be reached, how
is -- what is the process for reaching that
consensus?

THE WITNESS: The City and County of San
Francisco has responsibility for soil
contamination issues through the Maher ordinance,
and the Regional Water Quality Board has overall
site responsibility for total site issues.

I believe this refers to a soil incident
which then would come under the auspices of City
and County of San Francisco, and they would
presumably consult with the board to make sure
that their rulings are consistent with the board
approval.

HEARING OFFICER VALKOSKY: Consult with
the Regional Water Quality Control Board?

THE WITNESS: Yes, sir.

HEARING OFFICER VALKOSKY: And is this

essentially a technical staff level consultation,

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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or what I'm looking for is who makes the final
decision on what is or is not acceptable in this
context?

THE WITNESS: My understanding is that
would be the lead representative at the water
board, which is a technical person, approving a
decision made by City and County personnel.

HEARING OFFICER VALKOSKY: Okay, thank
you.

ADVISOR SMITH: A quick question. 1In
terms of the agreement with PG&E, is there a limit
to what PG&E has agreed to remediate at the site?

MR. CARROLL: If it's acceptable to the
parties, I'll explain the legal relationship
between the entities, as it relates to
contamination, though we will, when we get into
the soil and water section, present exhibits and
correspondence that confirm this relationship.

But the relationship in essence is that
PG&E retains liability for remediation of the
site. The Regional Water Quality Control Board
has been identified as the lead agency, and there
are ongoing discussions, details of which I'm not
familiar with, but I know that they're occurring

between PG&E and the Regional Board.
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There probably are disputes over the
scope of the work that will be undertaken, we're
not really part of that, but under law and under
the agreement pursuant to which Mirant acquired
the Potrero site, PG&E retained all liability for
remediation of the site.

Now, if you heard Mr. Stone testify a
couple of days ago about 60,000 cubic yards, I
think it was, obviously when Mirant starts
construction of Unit Seven, the potential exists
for contaminated soils to be excavated, and we're
going to have to deal with those. So Mirant will
be responsible for handling any contaminated soils
that are excavated in connection with the
construction of Unit Seven. Those will be handled
in accordance with all applicable laws.

The 60,000 cubic yards that PG&E is on
the hook for reimbursing Mirant for the cost of is
dealing with up to 60,000 yards of contaminated
soils excavated in connection with Unit Seven.

ADVISOR SMITH: So just the soils under
the actual Unit Seven facilities.

MR. CARROLL: Right, right.

ADVISOR SMITH: Okay.

MR. CARROLL: And there's recognition

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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that, although PG&E retains overall liability for
remediation of the site that, as a practical
matter, once Mirant starts construction on Unit
Seven, if we get into contaminated soils, we can't
turn to PG&E and say, you know, deal with this.
Mirant will have to deal with it.

But we have a contractual arrangement
with PG&E that they'll reimburse us for dealing
with up to 60,000 cubic yards of that.

ADVISOR SMITH: And that's any
facilities, any new facilities related to Unit
Seven, not just strictly the turbines and --

MR. CARROLL: That's right.

ADVISOR SMITH: -- the cooling
structures, for example, if there were an
alternative cooling, etc.

MR. CARROLL: That's right.

ADVISOR SMITH: Okay.

HEARING OFFICER VALKOSKY: Would or does
PG&E's liability extend only to onshore or to
offshore contamination as well?

MR. CARROLL: I cannot answer that
question. I believe there is some dispute between
PG&E and the Regional Water Quality Control Board

as to that issue.
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HEARING OFFICER VALKOSKY: And how will
that dispute be resolved?

MR. CARROLL: I assume that will be
resolved over time between PG&E and the Regional
Water Quality Control Board.

HEARING OFFICER VALKOSKY: Okay, but
under your understanding of the contractual
provision, the offshore elements are not included?

MR. CARROLL: Oh, you mean in the 60,000
cubic --

HEARING OFFICER VALKOSKY: Well, under
your agreement with PG&E, does that include any
liability on PG&E's part for offshore
contamination?

MR. CARROLL: The 60,000 cubic yard
agreement, or --

HEARING OFFICER VALKOSKY: Any agreement
you would have.

MR. CARROLL: No. Well, PG&E -- I don't
want to speak for PG&E, but my general
understanding of PG&E's position is they have not
accepted responsibility for offshore
contamination; however, in our agreement, we did
not accept it. So whatever is there, as far as

Mirant is concerned, PG&E retained. And Mirant
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didn't pick up any of it.

Whether or not PG&E has responsibility
for offshore sedimentation is a matter of debate,
I guess, between the Regional Board and PG&E and
would be resolved between them. But in any event,
it didn't transfer to Mirant.

HEARING OFFICER VALKOSKY: Okay. And
insofar as the 60,000 cubic yard agreement, you
gave your understanding; is it fair to say that
PG&E agrees with your interpretation of it?

MR. CARROLL: Yes.

HEARING OFFICER VALKOSKY: Thank you.

COMMISSIONER PERNELL: I have just one
followup. This is kind of a general statement,
but this committee is going to be very interested
in, quite frankly, we don't care who cleans it up,
but we want to make sure that the site, the
contamination on the site is handled in the proper
manner.

Now, if PG&E doesn't do it, it falls to
Mirant, as far as I'm concerned. So I would
suggest that that gets worked out. Because
regardless of who has responsibility, the fact of
the matter is the site, remediation of the site

has to be done. You can't have this stuff laying
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around and someone saying, well, this is not mine,
this is his, etc.

So the committee wants to know that
whatever contamination is out there that it gets
cleaned up, and somebody has responsibility.

MR. CARROLL: And let me be clear about
Mirant's commitment. Mirant is committed to
undertaking any remediation that is necessary for
the construction of Unit Seven, and we accept all
responsibility for that. We have an agreement
with PG&E --

COMMISSIONER PERNELL: And that's -- I'm
sorry, that's disposal as well.

MR. CARROLL: Yes. Any remediation,
disposal, handling of contaminated soils or
sediments that needs to be done in connection with
the construction of Unit Seven, Mirant is
responsible for. And frankly, the fact that we
have an agreement with PG&E for 60,000 cubic yards
of that probably isn't a matter that you all need
to be concerned about, that's a financial issue,
but Mirant accepts the responsibility for
everything related to the construction of Unit
Seven.

Now, what we don't accept, and the basis
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of our objection to some of the changes of nine,
is that in areas completely unrelated to the
construction of Unit Seven we're not going to pick
up all of PG&E's existing liability for that
cleanup. So everything related to the project in
front of this Commission we'll take responsibility
for, but we're not going to accept PG&E's
liability over the entirety of the site.

HEARING OFFICER VALKOSKY: And when you
say everything related to the construction of Unit
Seven, you're including everything both onshore
and offshore?

MR. CARROLL: Yes, sir.

HEARING OFFICER VALKOSKY: Thank you.

MS. MINOR: 1Is it appropriate to ask
Mike further clarifying gquestions at this point?
Maybe you can clarify how we're going to
proceed --

HEARING OFFICER VALKOSKY: Can we go off
the record.

(Brief recess.)

HEARING OFFICER VALKOSKY: While off the
record we discussed certain procedural items,
including the scope of the testimony. The result

was that the parties have achieved a better
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understanding.

And with that, cross-examination,
Mr. Westerfield?

MR. WESTERFIELD: No cross-examination
by staff.

HEARING OFFICER VALKOSKY: Ms. Minor?

MS. MINOR: Okay.

Good morning.

THE WITNESS: Good morning.

CROSS-EXAMINATION

BY MS. MINOR:

0 If I could direct you to page 8.13-3 of
the AFC --

A Yes.

Q -- there is an indication that three

months after commencement of construction, six
structures are going to be demolished. What six
structures are those?

A These would be the structures in the
station A complex.

Q Okay, and are there six of those? I
couldn't count six; that's why I was wondering
what the sixth structure was. Are there six?

A I can account for five, certainly. The

sixth --
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Q Yes, I could account for five as well.

A Yes, all the structures associated with
station A, which is the main building, the meter
house, the compressor building, the office, and
then the old pump house that's on 23rd Street,
which is five.

0 Okay, that's five. Do you know where we
would look to find out what the sixth one is? Is
it someplace in the AFC?

A This could be a typo. If we can only
account for five, I'm not sure.

0 Okay. Do you know who at Mirant would
know? How would we verify if that six should be
five?

A We'll find out. I'm not sure who the
best person would be.

MS. MINOR: Mr. Carroll, is that a
question for either Mr. Stone or Ms. Zambito?

MR. CARROLL: What I would suggest is if
you can continue with your cross examination
without having that piece of information to do
that, and I think over the course of your cross-
examination we'll probably find the answer.

MS. MINOR: Okay.

MR. CARROLL: I'm going to look in the
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cultural resources section right now.
MS. MINOR: Okay, thank you.
BY MS. MINOR:

Q And, Mr. Rice, you have previously
indicated that you don't have current information
on the status of the site remediation plan?

A That's correct.

Q Okay. And do you have any more current

information about the time frame for the

remediation?
A No, I do not.
Q Do you have any understanding as to when

the time frame for the remediation would be set?

A No, I don't. That's something that
presumably is being worked out between PG&E and
the Water Board.

0 Okay. Do you have any specific
knowledge about the site assessment documents that
are referenced in 8.13? If I could direct you
specifically to the bottom of 8.13-1, there is a
reference to a phase one site assessment?

A Yes. This has been reproduced in its
entirety as Appendix M to the AFC.

Q And do you have firsthand knowledge

about the specifics of those documents?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

A I've reviewed them. I didn't prepare
them.

Q Okay. I'm going to ask you a couple of
questions about Exhibit M, if I can find it.

A Appendix M?

Q Yes, Appendix M to the AFC. And if I
can't find it, I won't ask you any questions about
it. I'm sorry, I'm hunting for my copy of
Appendix M.

MR. WESTERFIELD: Jackie, we may not all
have Appendix M handy, so when you do ask
questions about it, could you state explicitly
what part of Appendix M you're asking so that we
can —-

MS. MINOR: I'm sorry, I don't appear to
have my copy of it either.

Can we go off the record for just a
minute?

HEARING OFFICER VALKOSKY: Off the
record.

(Brief recess.)

BY MS. MINOR:

Q If you would turn to the table at page
8.13-3.
A Yes.
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Q It is not clear to me whether the list
that's on page 8.13-3 as well as table 8.13-3,
whether those lists include hazardous waste
generated by the remediation. Would you clarify
that. Do you follow my question?

A I believe so. Table 8.13-3 does not
include soils specifically that would be generated
during construction.

Q If you look at the CEC staff waste
management testimony, page 5.13-4 through -5,
there is a list of contaminants that have been
identified --

MR. CARROLL: I'm sorry, Jackie, page
number again?

MS. MINOR: 5.13-4.

MR. CARROLL: 5.13-47

MS. MINOR: Mm-hmm.

MR. CARROLL: Okay.
BY MS. MINOR:

0 And it's the section that's entitled
Phase Two ESA.

A Yes.

Q The bullets represent either the
location or types of contaminants that have been

identified, that were identified in the phase two
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assessment.
A That's correct.
) And what I'm trying to determine is

whether or not the contaminants that are listed
under the phase two ESA section of the FSA are
also identified by Mirant in its list of hazardous
waste in section 8.13 of the AFC.

A As I indicated, the materials resulting
from construction activities, excavation of the
site are not included in this table 8.13-3.

Q Is there a section of the AFC that
identifies, where there is a chart that identifies
contaminants that have been identified as a part

of the various site assessments?

A Yes.
Q Do you know -- Can you point me to it?
A Well, at the very least it's in Appendix

D of the soil management and implementation plan.
Q Appendix D, okay. If you would go to

page 5.13-7 of the staff's waste management

testimony.
A Yes.
Q It's the section that's entitled

Offshore Sediment Characterization July 2000.

A Yes.
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Q The last sentence of the second
paragraph in that section, "Two primary areas were
identified that were impacted by contamination."

A Yes.

o] Do you have an opinion as to why these
are the two areas that appear to have the highest
levels of contamination?

A I really was not involved in the
offshore aspects of the project, so I wouldn't
want to speculate.

Q Okay. Do you know who I should ask that
question to?

A That would certainly be covered under
soil and water resources hearings.

MR. CARROLL: Mr. Ian Austin will be one
of those panelists. He was primarily responsible
for the offshore sediment characterization.

MS. MINOR: Okay.

COMMISSIONER PERNELL: Mr. who?

MR. CARROLL: TIan Austin, actually
Dr. Ian Austin.

HEARING OFFICER VALKOSKY: Mr. Rice,
could you move the microphone a little closer.

I'm having some difficulty hearing.

THE WITNESS: Sure.
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HEARING OFFICER VALKOSKY: Thank you.

THE WITNESS: Okay.

MS. MINOR: I think I've found the
answer to the question of what the sixth building
is.

MR. CARROLL: As did I.

MS. MINOR: Okay.

BY MS. MINOR:
Q There is a prefab metal shop building
located west of the meter house and compressor

house that apparently Mirant also intends to

demolish.
A I see, yes.
Q Okay.

COMMISSIONER PERNELL: You can scratch
that one off your list.

THE WITNESS: It's not historic, by any
means.

HEARING OFFICER VALKOSKY: Although it
may be by the time we get through here.

(Laughter.)

MS. MINOR: Okay.
BY MS. MINOR:

Q You know, let me just look quickly at my

notes. I think most of my other questions will
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carry over to other witnesses, Mr. Rice. Let me
look.

MS. MINOR: That's it for my questions.
Thank you.
THE WITNESS: You're welcome.
HEARING OFFICER VALKOSKY: Mr. Rostov?
MR. ROSTOV: Yes.
Good morning, Mr. Rice.
CROSS-EXAMINATION
BY MR. ROSTOV:

Q On page, replacement page 8.13-3 of the
AFC, in fact, it's Ms. Minor pointed to --

A Yes.

Q -- it says, "The demolition of these six
structures will generate approximately 18,000
cubic yards of concrete and brick debris."

A Yes.

0 Okay. 1Is that the same number as the
numbers in response to the CEC data request number
140 in table 140-27

A That is correct, although table 140-2
indicates a range of both brick and concrete.

0 Right, so table 140-2 says concrete
debris is 6- to 8,000 yards, and brick debris

8,000 to 10,000 yards, so they took the maximums?
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A Correct.

Q And said 18,000, okay. And then the
next paragraph it says, "Approximately 100 tons of
excess concrete will be generated during Unit
Seven construction." What is this 100 tons, is
that different than the 18,000 cubic yards, or is
it that just saying it in a different way?

A No, it's different. And this would
relate to overpours during construction, when they
have to clean out the trucks and excess material
developed during the construction process —-- wet
concrete as opposed to demolition of existing
buildings.

Q Okay, and then in the next sentence you
say as much of the concrete as possible you
recycle by using this, so what do you mean by
recycle? I mean, I guess you're just -- you
accidentally overfill it and then you're going to
try to move it somewhere else real fast?

A Perhaps reused would be a better term,
and it wouldn't necessarily have to be used in its
wet form. It could be broken up and recycled in
that sense.

Q When you mean broken up, do you mean

crushed?
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A Yes, that's one way.
Q Okay. So according to the FSA -- Let me
just give you the page -- and according to

Ms. Zambito, who testified during the project
description, Mirant may be planning on doing on-
site recycling of the concrete debris and the

brick debris; is that true? On-site crushing?

A I believe that's under consideration,
yes.

o] Have you decided yet?

A I don't know the answer to that.

Q Okay. But according to the FSA on page

5.13-8, it essentially repeats those first numbers
6- to 8,000 yards of concrete debris and 8- to
10,000 yards of brick debris?

A Yes.

0 And then it says it will be either
crushed on site for recycling as fill material or
transported to a recycling plant in Half Moon Bay;

is that correct?

A Yes, that's correct.

o] Okay, but you're testifying today that
there could be another -- What was that?

A On-site reuse?

Q -- reuse of approximately 100 tons of
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excess concrete generated during the construction;
is that true?

A There are 100 tons of excess concrete
estimated, and how it is disposed of could happen

any number of ways.

0 Is that discussed in the AFC or in your
testimony?

A No more than is indicated here, that I'm
aware of.

o] Okay. So just for me to be clear, you

could end up doing on-site crushing of this 100

tons of concrete as well.

A That is true, or certainly a portion of
it.
Q Okay.
MR. ROSTOV: I think those are all of my
questions.

HEARING OFFICER VALKOSKY: Thank you.
Mr. Ramo.
CROSS-EXAMINATION
BY MR. RAMO:
Q Mr. Rice, could I have you turn to page
one of your prepared testimony.
A Yes.

Q And in response to question four, you
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state in part, at lines 27 and 28, "The analysis
evaluates potential impacts of non-hazardous and
hazardous waste associated with the construction

and operation of the Unit Seven project."

Do you see that response?

A Yes, I do.

0 Is it fair to say, based on your
counsel's comments, that that should be limited to
onshore construction and operation activities?

A Yes, sir.

Q I also gather from your previous
answers -- Well, let me start this way. You're
generally familiar that there was a sediment
contamination analysis done at the site.

A Yes.

Q And are you generally aware that the
analysis located spots where there were elevated
levels of contaminants?

A Yes.

0 But I gather that you didn't participate
in attempting to identify potential sources of
that contamination; is that correct?

A That's correct.

Q So as part of developing your waste

management protocols, you didn't consider whether
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activities on site might have caused offshore
contamination.

A Not directly, no.

MR. CARROLL: I'm sorry, Mr. Ramo, to
interrupt you. I wanted to ask clarification of
your question. Was your question might have --
Are you talking about past activities or future
activities?

MR. RAMO: I was referring to past
activities that might have caused contamination
off shore.

BY MR. RAMO:

Q Does that change your answer?
A No, it doesn't.
Q Okay. So to the extent that you

referred to Appendix D, which is the site
mitigation plan, or Appendix M, the phase one
evaluation, those are referred -- those references
should not include any discussion of sediment
contamination in those topics; is that correct?

A We're talking about Appendix D and
Appendix M. I don't believe Appendix M, the phase
one, had any comment on offshore sediments. And
Appendix D, which was the site mitigation plan, we

drew upon available information for a discussion
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of past activities and constituents identified on
site for the compliance with Maher ordinance
ultimately.

And I don't recall whether -- I don't
believe that offshore information was factored
into that document. I don't believe so.

0 Let me refer you to page, and this is
page 5.13-9 of the final staff assessment.

MS. MINOR: Excuse me, what is the page
number again?

MR. RAMO: I'm sorry, it's 5.13-9, which
is Mr. Rainer's testimony.

MS. MINOR: Okay.

BY MR. RAMO:

0 And if you see in the middle of the
page, it discusses the main mitigation objectives
of the SMIP, and would you agree the SMIP refers
to Appendix D?

A Yes.

0 And the third bullet indicates that one
of the objectives, and I understand this is the
staff testimony, includes management, appropriate
reuse, and/or disposal of sediments excavated
during construction.

Is it your view that that portion of
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their testimony is incorrect?

A I think there is perhaps some confusion
and perhaps clarification is required. The SMIP
in Appendix D refers to onshore construction.

Now, that would include the intake structure, the
onshore portion of it. And so to that extent,
whatever materials would be excavated within the
cofferdam for the intake structure, we're
considering that an onshore location where they
called them sediments. They're clearly not the
offshore sediments along the discharge pipe and
the collection pipe, so perhaps it's semantics.

) That's helpful. And so I gather the
extent of your testimony in that area simply has
to do with the materials excavated and how they're
disposed of or handled; is that correct?

A In this document, that's correct.

0 Okay. And part of the construction at

the site will require excavation of soil; is that

correct?
A That's correct.
0 And let me have you turn to the AFC at

8.13-3. And specifically, the first paragraph
under hazardous waste.

MR. WESTERFIELD: Alan, I'm sorry, it's
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my turn to be stuck.

MR. RAMO: Okay. 8.13-3.

MR. WESTERFIELD: Okay.

BY MR. RAMO:

0 And would it be fair to summarize that
first paragraph under hazardous waste as
indicating at the time this was prepared, you
believed 46 percent of the soil excavated will be
hazardous?

A No, that's not correct. What this
basically says is that at the time of the phase
two work completed by Fluor Daniel, another
consultant, they made an estimate of degree of
contamination but have had no reference to Unit
Seven because this is a project that evolved after
the phase two work was completed.

So his reference is to another
consultant's estimate made several years prior to
the development of the Unit Seven project.

0 Okay, I appreciate that. So at this
point, when this was prepared, is it fair to say
you were indicating that some contaminated soil
that would require disposal would likely be
excavated; is that correct?

A That's correct.
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0 And you were noting Fluor Daniel's
estimate in terms of the soil at the site, that
approximately 46 percent of the soil, according to

Fluor Daniel, at the site is hazardous; is that

correct?
A That is what Fluor Daniel said, correct.
Q Okay, and you later came to a different

conclusion regarding the soil actually being
excavated; isn't that correct?

A When we looked at the proposed
construction and put together the Appendix D, we
had a better idea of what actually would be
occurring, correct.

Q In fact, you came to the conclusion,
isn't it correct, that most of the material to be
excavated during construction of proposed Unit

Seven will be classified as California hazardous

waste?
A Yes, that was our assumption.
Q And let me have you look at Appendix M,

which is phase one, and specifically page 6-3, I
believe.

MR. CARROLL: We do not have a copy of
Appendix M here, so we may have to pass it down.

BY MR. RAMO:
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Q Now, for purposes of the question, let
me hand you an excerpt from Appendix M, and
specifically what you'll see is that at the bottom
of 6-3 I've put an asterisk next to paragraph 14.

A Yes, sir.

Q And just so everybody knows where we're
talking about, could you read paragraph 14 into
the record.

A "According to Mr. Virdee and the Vista
database, a sheen on the water was visible just
east of the plant in the San Francisco Bay on two
occasions in 1994. This sheen was believed to
have been caused by cracks or holes in the sheet
piling along the sea wall, which allowed for
contaminants in the soil or groundwater from the
plant to flow into the bay. The sheet piling has
been repaired, but the contamination that caused
the sheen has not been remediated."

Q Now, did you do any followup to

determine whether the source of that sheen was

remediated?
A I did not, no.
0 So this place is basically oozing with

hazardous waste; isn't that correct?

MR. CARROLL: I object to the phrasing
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of that question.
HEARING OFFICER VALKOSKY: Could you
restate the question, please, Mr. Ramo.
BY MR. RAMO:

o] Well, it appears when a hole is punched
into the sea wall, contamination flows from the
site; isn't that correct?

A This says that a sheen was believed to
have been caused by cracks or holes in the sheet
piling, the sheen meaning a superficial layer.
There is no indication of the volume or
significance of this in this statement.

0 And you have no basis to believe that
the same thing wouldn't occur again if there was a
crack or hole in the sea wall; is that correct?

A Well, depending upon the circumstances,
there's a lot of sea wall out there, and it
wouldn't necessarily imply that every hole would

yield a sheen.

Q But you don't know that, do you?
A I don't know that.
o] Okay. So the soil that's mostly

hazardous will be stockpiled, is that correct,
during construction?

A That is correct.
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) And how high will the stockpiles be?

A That has not been determined yet. That
will be developed as the process proceeds.

Q So as far as you know, no condition and
no internal company proposal limits the height of
the stockpiles.

A I'm not aware of any restrictions on
stockpile height, but that, as I say, will be
developed when we put together the plan, so --

0 No restriction from any source that
you're aware of.

A Not that I'm aware of.

0 How long will those hazardous stockpiles
be allowed to be at the site?

A The material will be covered and
protected, using best management practices, and
moved off the site as expeditiously as possible.

I don't have a time frame at this point.

Q So currently, as far as you know, there
are no restrictions from the staff's conditions or
in the proposal by the company that would require
these unlimited high stockpiles of hazardous soil
to be removed; is that correct?

A I would have to review the conditions of

certification to answer that.
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aware of that.

A Correct.
Q Now, you mentioned that there would be
best management practices. One of the areas of

concern in your analysis was stormwater; is that

correct?
A Yes.
Q And why is stormwater a concern?
A The control of stormwater is desirable

in order to limit any hazardous constituents from

reaching the waters of the state.
Q And is it correct that your approach
to -- And one of the techniques, one of the

practices you discussed is bermal; is that

correct?
A I'm sorry?
Q One of the approaches, one of the best

management practices that you're proposing for
controlling stormwater runoff is berming around
the stockpiles; is that correct?

A That's correct.

Q Would it be fair to say that a berm is
like a curb?

A That's a general definition, that's
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correct.
0 And your proposal includes using soil as

a berm; is that correct?

A Yes.

Q And you're also proposing to use bales
of hay?

A That's correct.

Q Okay. Now, does the Regional Water

Quality Control Board have any kind of model best
management practices that includes using dirt to
control stormwater runoff from stockpile of soil?

A I'm not sure. If the berm is lined,
however, it then is covered and protected. It is
not necessarily raw dirt underlying a lining.

Q Okay. My question was are you aware of
the Regional Water Quality Control Board having
any kind of model best management practice that
calls for soil being used as a berm around a
stockpile of soil?

A I'm not sure about that.

Q Are you aware of any regulatory agency
that has approved as a model best management
practice using dirt as a berm around stockpiles of
soil?

A I'm not sure of that.
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Q Are you aware of any regulatory agency
using bales of hay to control stormwater runoff
off a stockpile of soil?

A Same response.

o] Can you explain how hay is going to stop
a San Francisco rainstorm from causing hazardous
soil to run off these stockpiles and into the bay?

A Hay acts as a retardant to flow of
fluids and sediment and slows it down, and if

properly contained and directed, it will be

effective.
Q Can hay get saturated?
A Certainly.
Q Certainly. Do you know how long it

would take in a steady rainstorm for hay to be

saturated?
A I have no idea.
Q From your perspective as an

environmental consultant, would there be any
problem if this project were required to have
berms that were concrete or asphalt?

A That's a cost issue, and if that
function can be handled by other means, we would
certainly look at other less expensive means if

available.
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0 Now, we had some discussion regarding
the staff's conditions and the City's conditions
for certification, and I wanted to ask you about
the staff's condition waste nine at 5.13-22.

A Yes.

Q And is it correct that to your
knowledge, does Mirant object to that condition
for the same reasons that it objected to the
City's conditions?

A Yes, I believe so.

Q Now, would you agree to the site
mitigation plan that's in Appendix D? That's not
a remedial action plan, is 1it?

A That's correct.

0 And as a professional in the field, 1is
it your opinion that this site has been fully
characterized at this point so that a remedial
action plan can be developed?

A No, I don't believe so.

0 And until a site is fully characterized,
it's difficult to know whether construction
activity will interfere with a remedial action
plan; isn't it?

A That's not entirely true. If the

construction activity is well defined in space on
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the site and that area is adequately
characterized, then construction should be able to
proceed without full knowledge of the total site,
in my opinion.

o] Is it your opinion that the site where
excavation has occurred has been sufficiently
characterized at this point in time?

A I'm sorry, you mean the area that will
be excavated for Unit Seven?

0 Yes.

A No. In fact, we have included in
responses to the City an additional program to
characterize areas where there are gaps in the
data for the construction of Unit Seven.

0 So until the areas to be constructed --
Excuse me. Until the areas where construction has
occurred is fully characterized, one cannot make a
determination that construction will interfere
with remediation, can you?

A No, I don't believe that's true. As I
said, I believe if you are characterizing the
construction area that you can, if it's properly
characterized, conduct the construction prior to
full characterization of the site.

Q Okay. Maybe I wasn't clear and maybe I
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stated -- I understand your distinction. You
would agree that before construction has occurred,
the area of construction must be fully
characterized.

A Must be adequately characterized to
allow the construction to proceed.

0 The construction to proceed. But at
this point, you don't know what activities on site
cause contamination in the bay, do you?

A There is --

MR. CARROLL: I'm sorry, is the question
cause contamination of the Bay or caused? I would
just ask, Mr. Ramo, that you be clear about
whether we're talking about past activities that
caused existing remediation or whe